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Hazard Insurance Claim

On January 29, 2009, the Tennessee Supreme Court held that a mortgage lender is not
required to give notice to a hazard insurer when the lender commences foreclosure
proceedings.! The Supreme Court’s decision reversed the Tennessee Court of Appeals’
December 21, 2007 decision holding that the lender’s initiation of foreclosure proceedings
constituted an “increase in hazard” under the policy, and that the lender’s failure to give
notice of the foreclosure proceedings to the insurer invalidated coverage.’

U.S. Bank, N.A. v. Tennessee Farmers Mutual Ins. Co. concerned a dispute between an
insured mortgage lender and the insurer that had issued a policy of hazard insurance on a
residence that burned after the lender had begun foreclosure proceedings on the property.
The lender had not notified the insurer of the foreclosure proceedings. The insurer denied
coverage on the grounds that commencement of foreclosure proceedings constituted an
“increase in hazard” that required notice under the policy’s standard mortgage clause.

The Tennessee Court of Appeals - in the first such decision in decades - held that foreclosure
proceedings create a “potential increase of risk to [the insurer]” because of the “mortgagor’s
incentive to destroy the house intentionally to receive the proceeds of the insurance policy”
[cite], and that the “risk begins with the initiation of foreclosure proceedings and ends
when the foreclosure process is complete.”

In reversing the Tennessee Court of Appeals’ decision, the Tennessee Supreme
Court stated: “We decline to assume that the mere commencement of foreclosure
proceedings, by itself, automatically constitutes an increase in hazard which, in the
absence of specific policy language so providing, warrants defeating the insurance
coverage . . . . we are not willing to assume, absent proof, that a homeowner facing a
foreclosure sale will set fire to his or her property for monetary gain.”* The Supreme
Court further stated that it would not “read into this policy an obligation to notify the
insurer of the commencement of foreclosure” where the insurer could have included
that obligation explicitly but did not do so.> Finally, the Supreme Court reviewed the
Tennessee insurance statute and held that, because “there is no substantive difference
between the requirements of the statute and the standard mortgage clause,” it would
not interpret the statutory language and policy language differently.®

1 U.S. Bank, N.A. v. Tennessee Farmers Mutual Ins. Co., No. W2006-02536-SC-R11-CV
(Tenn. Sup. Ct. Jan. 29, 2009) (slip op.)

2 U.S. Bank, N.A. v. Tennessee Farmers Mutual Ins. Co., No. W2006-02536-COA-R3-CV, 2007
WL 443959 (Tenn. Ct. App. Dec. 21, 2007).

3 Id. at *8, quoting Provident Bank v. Tenn. Farmers Mut. Ins. Co., 234 F. App’x 393, 397
(6th Cir. 2007).

4 U.S. Bank, slip op. at 8.

Id.

6 Id.at10.
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The Tennessee Supreme Court’s decision is consistent
with judicial decisions in other jurisdictions holding
that standard mortgage clauses contained in many
current fire and extended coverage insurance policies
do not require mortgage loan holders to give notice of
foreclosure proceedings to their hazard insurers.

Given the ever-increasing number of foreclosures,
this decision offers potential relief from further
administrative burdens to already burdened loan
servicers.
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K&L Gates” Mortgage Banking & Consumer Finance practice provides a comprehensive range of transactional,

regulatory compliance, enforcement and litigation services to the lending and settlement service industry.

Our focus includes first- and subordinate-lien, open- and closed-end residential mortgage loans, as well as

multi-family and commercial mortgage loans. We also advise clients on direct and indirect automobile, and

manufactured housing finance relationships. In addition, we handle unsecured consumer and commercial

lending. In all areas, our practice includes traditional and e-commerce applications of current law governing

the fields of mortgage banking and consumer finance.
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maintaining offices throughout the U.S., in Berlin and Frankfurt, Germany, in Beijing (K&L Cates LLP Beijing Representative Office), and in Shanghai
(K&L Gates LLP Shanghai Representative Office); a limited liability partnership (also named K&L Gates LLP) incorporated in England and maintaining
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This publication is for informational purposes and does not contain or convey legal advice. The information herein should not be used or relied upon
in regard to any particular facts or circumstances without first consulting a lawyer.
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